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question of when and. how an accepted resignation may be withdrawn come 
up before the courts so frequently that it is to be regretted that the law 
applicable to them is so unsettled. Most of this uncertainty proceeds from 
the different attitudes taken by the courts as to the nature of the office itself. 
A court which adheres to the common law rule that a person is compelled to 
hold office would naturally regard no resignation as complete without accept- 
ance. See Van Orsdall v. Hazard, 3 Hill 243; State v. Ferguson, 31 N. J. L. 
107; State v. Clayton, 27 Kan. 442; State ex rel. Royse v. Kitsap County 
Sup. Ct. (Wash.), 12 L. R. A. (N. S.) 1010. While those courts which have 
adopted what might be called the more modern rule that leaves one free to 
accept or reject an office at his volition quite as naturally deem the resigna- 
tion complete without acceptance. See State ex rel. Ryan v. Murphy, — 
Nlev. — , 97 Piac. 391; United States v. Wright, 1 McLean 509; Olmstead 
v. Dennis, 77 N. Y. 378 ; See 6 Mich. L. Rev. 92. Not only is the Alabama 
court committed to this latter rule {State v. Fitts, 49 Ala. 402), but the 
decision under consideration finds its justification only in the further principle 
that an acceptance of a resignation can have no effect either one way or the 
other. See State v. Murphy, supra. And it is alone upon such a view of 
the law that we can base the conclusion of the court in the principal case 
that a person may withdraw an accepted prospective resignation without the 
consent of the accepting official. 

Telegraphs and Telephones — Injuries from Construction and Main- 
tenance — Care Required. — In an action for^the recovery of damages for per- 
sonal injuries received by lightning entering a house through a telephone, 
held, that the failure of the company to provide a proper lightning arrester 
justified recovery. Southern Telegraph & Telephone Co. v. Evans, (1909), 
— Tex. Civ. App. — , 116 S. W. 418. 

The rule adopted in the principal case is, that a telephone company placing 
and maintaining an instrument in the house of a patron must exercise the 
care of a prudent man under like circumstances and if while in the exercise 
of such care it had reasonable grounds to apprehend that lightning would 
be conducted over its wires to and into the house and there do injury, and 
there were known devices for arresting the lightning, it must exercise due 
care in selecting and maintaining such approved lightning arresters. Griffiths 
v. New England Tel. & Tel. Co., 72 Vt. 441, 48 Atl. 643, 52 L. R. A. 919; 
7 Am. Elec. Cas. 707. This rule is eminently fair and reasonable. Southern 
Bell Tel. & Tel. Co. v. McTyer, 137 Ala. 601, 34 South. 1020, 8 Am. Elec. Cas. 
591 ; Griffin v. United Elec. Co., 164 Mass. 492, 32 L R. A. 400, 1 Joyce, 
Electric Law, § 445f. Electric companies are not bound to have perfect 
apparatus nor perfect construction, nor necessarily the latest improvements 
but they are bound to use reasonable care in the construction and maintenance 
of their lines and apparatus, and they will be responsible for any conduct fall- 
ing short of this standard. S. W. Tel. & Tel. Co. v. Robinson, 1 C. C. A. 
684, 50 Fed. 810, CroswEll, Law of Elec, § 234. To say that the agency 
of the telephone line in the production of the injury was inferior to that of 
the electric current which was the main cause is not satisfactory. S. W. Tel. 
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& Tel. Co. v. Robinson, (supra). However, an electric company was held 
not liable for a failure to insulate wires against electricity having its origin 
in the clouds or atmosphere, and the consequences of a lightning stroke were 
ascribed to vis major or the act of God, and the harm resulting therefrom had 
to be borne by him upon whom it fell. Phoenix Light & Fuel Co. v. Bennett, 
8 Ariz. 314, 74 Pac. 48, 8 Am. Elec. Gas. 597, (15 Am. Neg. R. 1,) 63 L, R. 
A. 219. Elaborate testimony upon the physical facts of the principal case 
furnished no more enlightenment than to fill the court with "Wonder and 
amazement and with a sense of abject helplessness at the marvelous move- 
ments and perilous pranks" of lightning, and in the ignorance of an established 
law by which the movements of lightning may be governed, the decision of 
the Arizona Court seems consonant with reason. 

Telephone Companies — Right to Physical Use op the Properties op 
Another. — The relator and the defendant each owned telephone exchanges, 
established under public franchises. Under an agreement between these 
parties, each agreed to render service to the other by means of physical con- 
nection. The defendant furnished similar service to other telephone com- 
panies. A dispute arose between the parties, relative to another contract and 
the defendant refused to furnish further service to the relator. Held, that 
although a telephone company is a common carrier of news, it may refuse to 
furnish another company direct connection by means of its exchange, but 
that by furnishing such service to one it waived its right of refusal as to all. 
State ex rel. Goodwine v. Cadwallader (1909), — Ind. — , 87 N. E. 644. 

That a telephone company doing a public business is a common carrier of 
intelligence is now generally held to be the rule. As such it must serve the 
public impartially, Central Union etc. Co. v. State, 118 Ind. 194; State v. 
Nebraska Tel. Co., 17 Neb. 126; even though the complaining party is engaged 
in a competitive business. Chesapeake etc. Co. v. Baltimore etc. Co., 66 Md 
399; State v. Delaware etc. Co., 47 Fed. 633. These cases involve, however, 
only the question as to the right of the public to equal service, and not that 
of other companies to physical connection. Indeed the principal case seems 
to be squarely within the reasoning of the Express Cases, 117 U. S. 1, which 
held that a railroad company is not a common carrier of express companies, 
and therefore need not supply to them- the physical use of its properties. The 
question is not as to whether the public must be served, but as to whether 
the physical use of its properties must be afforded to all alike. "So long as 
the public is served to its satisfaction it is a matter of no importance who 
serves them." Express Cases, supra. Because one telephone company can be 
supplied with such a connection it does not follow that any number may be 
given the same service without seriously impairing the service to the public. 

Wills — Construction — Intent — Estate Granted, Fee Simple or Life 
Estate. — Testator, after two specific bequests to a brother and sister, gave 
"all the residue of my estate both real and personal or of any other descrip- 
tion to my wife, Sallie, forever; but charge this residue which I give my 
wife with the following bequests :" — Here follows a monthly allowance to 



